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Austin County Re: Authority of County

Bellville, Texas Commissioner to spend
special fund in road

distriot.
Dear Mr. Daviat

Your request for an opinion of this Department
is substantielly as follows: ‘

*Road District #7, in Commissioner's
Precincet #3, in Austin County has a speoial
road tax of 15 cents. The tax payers of
ssld road Aalptriot maintain that they have
the right to say hov and for vhat purpose
this speoial fund should be spont. 8aid tax
vayers 40 not want the County Commissioner
of Precinet #3 to spexd suoh fund in said
road district as he sees I'it,

"Question: Does the County Commis-
sicuer of Precirct #3, in which said yoad
dietriot #7 1s situated, have jurisdiction
over this spasial fund apd have the right
te spemd 4 money for the purpose of pay-

- ing his employees in sald distriot, and for
paying for matsrisls such as guoﬂne, oll,
iumsber for building dbrifiges, and in gensral
to use swoh money for all general purpcoses
an l,.en’?n he spends the moRey in road d4is-
trict in seid precinot #3¢

Supplementing this, you add:

"Ms Commissionars’ Couprt of Austin
County, Texas, by an order dated Fed. 12,
1918, et a regular session of ,said dourt,
ordered an slection to de deld in Justice
Prec. #4, in Austin County, fop the purpose
of det vhethar or not & 154 special
read tax d be lavied apd collected
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yearly. This Justioe Prec. #3 vas
established or designated in said court
order as road district #7. The elec-
tion was held on Feb. 26th, 1918, and o
vast majority of the voters voted in
favor of the special road tax, By an
order of the Commisaioners! Court dated
Margh 30, 1918, the Commissioners' Comrt
suthorized the levy and collestion of &
15¢ special proad tax in said dlatrioet
#7. HNeither of the above orders state for
vhat speocific purpoze the tax was lavied,
Nor does either order state by what suthor-
ity the tax could be levied and collected,
other thax that the last above mexntioned
order states that the '‘tax shall be levied
and ocllected as provided by the act of the
35rd legislature of the State of Texas.'!
Art. 6 of tha revised civil statntes of
" TexAe avthorises the levying and collest-
ing of sald speoial road tax, That stat-
ute ties in with an amendment of 1889 to
the constitution of the State of Texas,
adepted in 1890, I preaume that this tax
vas logizgélzd“:gllzotad,'agg 1%1 of the
_acts o oxmigaioners s Jers done
by virtue of the provisiohs or £ gﬁg“f vE
ab:v: peferred to. No bonrda vers ever
vyoteq, - )

s'lrﬁieloVGTQO. V.C.8., provides,ay follovs:

. .
"The sommissioners court shall order
an eleation upon presentation to it at day
regular session of a petition signed by two
hundred qualified voters and property tax
payers of the county, or a petitliom of fifty
persons sc qualified in any politiosl swb-
division or defined distriect of the county,

- requesting sald court to order an slection
to determine vhether said oourt shell levy
upon the property vithin said territory a
road tax mot to exceed fifteen sents on the
one hundred dollars worth of property, under
the provisions of the amsndment of 1 to
the Comstitutiom of the Btute of Texas, &-
dopted in 1800, Baid sowrt may act on such
petition without notice, and may make an
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order for such election, fix the amount
to be leviad, not to exceed fifteon cents
on the obne hundred dollars, the slection to
take place at sny tims thereafter, not less
than twenty nor mors tham ainety days from
the date of making the order therefor. Up-
on & petition signed by & mmjopity of the
qualified tax peying voters of any portion
of any county or of any pelitiocal subdivision
of any couaty, to said court requesting that
such portion of said couaty or z:littenl subdb-
division shall be orsated as a defined dais-
trict, the ssid oourt shall declare such
torri&ory 8 Gefined distriot and spresd the
order for same upon the mingtes of said
court; grovided the petition aforesaid shall
define by motes and bownds the territory de-
:ir::it: ga so incorporated in such definsd

4 11T

In the case of Commisalonmra' Court of Navarro
County ¥. Pinkston, 295 8.W. 271 (writ of error denied)
the Court, construing Section 9 of Artiocle VIIXI of the

cogatitntion and Article 6790 cof the Reviged Statutes,
said:

"By the above the Legislature is only
empovwsred to suthorize an additionsl ad val-
orem tax t¢ be levied for the purpose of
maintal public roads by & majority vote
of the qualified property tex paying voters
of the county for the purposs of maintalin- .
ing the roesds of the county, and not of any
subdivision thersof. The measure suthoriszed
was ona for the benefit of the entire ocounty,
snd to be voted on by the propertiy tex pay-
ing voters of the entire sounty, at an elec-
tian to be held for that purpcse. The lan-
euag. clearly excludes the 1ovyin€hor the

ax therein provided for by any other vote
than that of the entire county axd aot for
lco0al but for ocounty-wide purposes, and pro-
hibits such tax so authorised from exceeding
15 Cents on the $100 valuation of the pro-
perty subject to taxation in the oonnt!. BY
said quoted language of article 6790, it 1s
clesr that it wvas the intention of tﬂo Leg-
islature to confer on any political subdivi-
sion or defined d4lstriot of a county the
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right by a majerity vote of the qualified
voters and proparty tax payer's thareof to
levy & road tax not to excesd 15 cents on
the $100 worth of property subjeot to tax-
ation in said politipal subdivision or
defined district, 3aid article is net a
local lav for thes mtintenance of public
roads and highways, but a gensrel statute.
Therefore the above guoted provisior of
sald artiele is in contpavention of the
plain terms of article 8, section 9, of
our atats Constitution. It is true, the
Legislature is authorized by the provi-
sions of seid article 8, mssction 9, to pass
local lawa for the maintensnce of public
rosdes and highways, but no such local law
was passed for the benefit of salid road
district No. 1.

The orders of the Commissioners' Court €o not
stete the suthority by which the tax was levied other
than an Aect of the 33rd Legislature of the Btate of
Toxas, WYhich is the same as Artiels 6750, V.C.S., supra.

-Qur search has falled to reveal that a local
lav as mentioned in the sase of Commissioners'! Court of
Navarro County, et s8l, v. Pinkston, et al, suprs, was
ever passed by the Legislature for the denefit of Road
District No. 7 of Austin County. :

Therefore, it will be seen from the foregoing
that the elestion held in road district No, 7 of your
county pursuant to Artiocle 6790 was in direct comrtra-
vention of the provisions of Article VIII, Seotion 9, of
our State Constitution and, therefore, invalid. Since
the election was void, it is the opinion of this Depart-
ment that the Commissioner of Precinct No. 3 in which
road district No. 7 is situated may not use the apecial
fund for the pose of paying hia smployees and for pay-
ing for materials generally.

BUMMARY
The election held in road distriot No. 7
of Austin County for the purpose of levying
and collecting & 15¢ special rocad tax in road
district #7 was in dirsect contravention of

Art, VIII, Bec. 9, of the Constitution of the
State of Texss and therefore void. (Commis-
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sioners' Court of Kavarro County, et al,
¥. Pinkston, et sl, 295 B.W, 271) There-
fore, the apecial fund may not be used
by the commissioner of Precinet No, 3,

in which Precinct road distyict No. 7 is
situated, for the purpose of pl{ing em-~
pPloyees ote., within said district.

By eane T Surde
Burnell Waldrep
Asaistant
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